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1 AND RESPONSIBIL]

Introduction
In June 1977, mtario's Minister f Hous ] S ¢ the rt of the lan-
ning Act Review Comm ttee, known as the 1) t Imitt hair-
man E11 Comay. Thi: 'St major review of t f nir I t
creation in 1946 ning S one of t} X wer 1 Inic 1it
may exercise, one mi €Cted interest to |} | 11te t} ntra:
there has been scan ntion and no wides I'¢ public ~U n
Some explanation for this t be found in the ¢ ict that t tobart eport
on Metro Toronto was publi: t approximately the < me tim 1 rting n
attention in Metro and surrq 11ng mur t g f 3 tion to t may
Report has s 1ow the p1 nce, t to t M t
Postponing deadline te for res i t t €Ce r 3
Certainly the C comp vering ! range of items f
the "nuts and b It nunicipal planning e slation t “‘a fundament
Philosophical PTinciples on which that legislation LS based. The pro
government's own res t t will be¢ the form of a Whit 3 late
next Spring. This is w] publ 11Scussior f it Important now SO that
1ssues can be larified T Urpx £t r plc t Imir r
“‘- £ t 4 3 ¥ W ' 2 t ¢ t £ t r q
ire act ly on thi ls 1 for no ents that f t
short of reforms, and hou sekeeping items Be 1 thi may re W 1S 1
N 1ts attempt to establish clearly t set of j S uf \ t I =
Posed system is b 1sed, we have f cussed on the losophy express ed in 1
Report and the key reforme which flow fror t
At the Qutset we note that 1 11ng Act : wWlth planr £ 4T the =

pal level only; that i :_ € nt control f t
When (o7 1f) the Provin : t doe ) . epislatior .
Instance, The Plan IN¢ l p I A ts
the lll‘!lf":l!"fl‘vr terms of T't'?t'-."x"‘\: except t I ct p
[il'\t"'\:'w. the Lommittee's ty K was n It TO review t} pract € Ot g
I‘I-””HH,‘U,. but, rather to examine the legislation Thus the Practice was ot
JH?(‘T'L‘“T only i[‘:'-\‘f“tw" a5 11 Z':'?V:l'\'.""‘\i the adegq lAac1es I the le glslat
L. l'h.l[‘[(‘r' 1 of the Report Indicates that over the previous ten yvears a series
of reports had dealt with various aspects of Ont ir10's plann ng the st
Ot the Untario Law Reform Comm 510N 1967-1971) : the U OF 2] ) Ct
Mittee on the Untario Muni lpal Board 19 } part ¢ tudie I' the A
visory Task Force on Housing Policy | 1973): 1d the Subject to Appron 1l report
of the Untario Economic Council (1973) his last ex .H t he “ t 1
Minicipal ]\l.||m;ng_ In contrast » the Planning ACt Review is the first overal ‘
look at the 30-yea; old municipal planning legislation the parti
pants in this re, lew had also been involved N earlier studies Protessor Comas

himse] f had chaired the Hous Ing Task Force and Pated in the OFC report




The Thrust of the
1e_Thrust of the Proposed Reforms

one must appreciate the
there was one predominant
These

and its significance,
issioned,

understand the Report
eaucratic red tape.

when the Review was comm

To fully

1

developm

context. In 1975,
influence: cries of planning delays caused by bur
complaints came mainly, but not only, from the development industry and were The Comay Report is conc
echoed daily in the media. The argument was that planning red tape was One p]““”instvxrém %L““?tffnedmmalnly with the dist
of the major factors in the rising costs of land and housing. work for mhn{cifq] ;TWEC?JVW Lommittcv sought to :
‘ ylanning that would do three +}
Several other influences WeTe, and are still, apparent: -let municipalities engage effect s
local level ; 5 B elTec vel H 1
_A mood of restraint and pragmatism had settled over the public -allow the provinci
sector generall_\'. At the prm'incial level, the goalsvor‘ientcd 1n v--;[mll.;.\‘jiiA,-Jh; kel government t ure tg
regional development planning initiated with the "Design for ipal | t
Development' documents eleven years earlier had been laid aside -énsure that the needs and interest
in favour of a more hard-nosed economic approach: planning in the process were Eileé ;LX%;57~“ 0
that was realistic and could deliver.l At the municipal level This the Commities ; o t their due
prudent spending and the paring of budgets became the by-words between PTO({nv;ii fiEQTPT“J_TG strike an
for all council activities, including planning. and private i”:p;sq;:u;;un:; bal authority
) 5 1n planning
-Local autonomy where possible was a parallel theme of the pro- Although the Committee t .
vincial government. In the early 1970's a number of regional persons 1ﬂtiﬁ5¥;T:‘if~_kFﬂ{eiled ac ¢
areas were restructured into two-tier governments, one of the could find no Cnm%m;dﬁ?{fv“ In the operati
avowed intents being to assign some statutory planning authority or what changes ;5;1 Hertement on what the
to the new regional municipalities. Recent ministerial state- parate views. -Acc;iiff?“lr d
ments have furtger endorsed the trend towards increased muni- of assumptions 1n=h;&:?51¥: the
cipal autonomy.” And the dominant focus of the Robarts Report planning, the rSlE qé}”ilp‘c“ cerning
on Metro Toronto is on strengthening the policy-making capabil- nature and {unmvi,q‘,} responsibility of g
ity of local government. ction of planning legislation
_ : : = - , . -the way planning is used
In the following sectlons We€ examine the main thrust of the Comay Report and be limited by ?;7-~.U >d should be istic
several significant features of the proposed planning system. [t will be do with lwwd-li S Jijlldblg b by
clear that we are strongly supportive of the Committee's direction, and we and use and the control of rﬁv;:c'f
indicate certain proposals we feel should be emphasized in the revised Plan- -planning dec -
ing A We find the Report weak in two respects: its discussion of planning and prjgrlr; F“E tical because t
4 two-tier system, and its treatment of the scope of municipal planninj the force of ‘t e, policy deci
_ (Sec. 2.20. 2 20 - d be made only by elect
Our overall conclusion 15 that the Report 15 useful for framing legislation, ' Erdi); 2 s hE
i{f adopted, the proposals would improve the planning process by adding clarity, -planning decision
flexibility, and accountability. We take issue, though, with those who would pOrgﬂnH”ﬁr h&}?tf'.“pnr be made openly and _
automatically assume that planning decisions will be '"better". Even the Com- accountable ‘:i‘\ S those decision: b
mittee did not make this assumption. Improvements to structure will not (sec. £.24);
necessarily have impact on the substance of planning policy. -planning legislat
rdtlun”j in‘-dftnn.and the system it de Yo
PFUJ[U{QE]\ ear and intelligible, tnll"%‘~. -
able, economic in time and C\;\t“‘;( SRS
1. The C . = —
i }i?ivzfvmﬁlrt(w‘lﬁ public consultation Brooy
S vdwrvrv taken from municipal .l,L k»!Jf
'~ mmunity groups _ ! Coung 1 t)
e ——— B -— estate industry. and “'“ 'w””-ll_ land int
1. See BMR Comment #166, "Design for Development: Where Are You?'", March 19 engineering, v}( 1 '}”l”fl\V:“1v‘ mna
2. See, for instance, Housing Minister John Rhodes' address to the CPAC Nation iT:;LJV:; Uff:le[” T : \J:EC;:-i: ‘!' 7
”vitlrvnlianTﬁ“”lFV Planning \nnnlgw"\ ‘:.r
shops" i I Lanadi
! across the Proving ¢ Backg

Conference 1n Toronto, September 12, 1977.
Bricker ¢
cker, Committee Resenrch i

ldave
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ize that there are certain‘risks iﬁhorgﬁt.Ln
i Moy recognimt .KF all trructural reform, the question
e true_?i (utheigh the possible costs created
C 4 rt is nébc:ception. From our gonroriaﬁloisﬁ%1iﬁ
T . rovincial officials, and other interested
politicians, 18WyeIs, P ; concern:

>

planners, T a - ac of particular
s ors. we have identified six areas of |
observers, E
i /] final planning
jicipalities with final plan g
1 the vesting of local municipalities wi
l Lk ~ o
authority | o

1 interest and the
interest

2 1 o
by the proposais O1 &

+ <
wn Planning ‘: 01l
_ r ) annii -
o ey 'n't.‘“{\‘flt" Over I W rd e & el

- L ~1palities lal 2 L - s

1 sranting Municipalities rina -

il

nr ne 1T
} O 1 N R ¢ £ ! >
-the ounc may hoose whether t ippoint Pi
> one (S A
r to di ilve an exl INg One el
o on orw WL, wdes referenct
| e e cale \ ve t exclude
1 As noted earlier, our listing is selective; 1 ol 15D
S 1 \ T 1IMDT OV - j dnd 5
vca]s garding development control, subdivision app? il ‘
proposals regarding develoj : o i i .
. > 11 TEme
or development standards and requirements, \ 7
or developmen e cer equiD]
; ther individuals and organizations are et
are signitricant; other 1individuals and Y

ment on these ,;-\I;_nn_r' than ourselves

The Report argues that these new rules would constrai municipal c t
act in a clear, formal and considered manner. But some Qhﬁﬁr;srw

the risk that municipalities would do just the opposite--that is, ir-
responsibly. The first proposal--municipalities controlling their own plan-
ning--has given rise to much concern.

There is, we found, widespread suspicion of munici 1 de g C
abilities. Municipal officials themselves are just as 1 res
doubt about local capabilities as are lawyers, plar L rate-
payers and provincial officials. Some critics maintain erieral
rule, municipalities have never been able to function 3 a fully countable
responsible level of government because they have no parlia : with
the corresponding discipline of party politics thers see in
the future of lmproving the scope for local vernment simply because the
Province (and indeed the federal government) remains “KtD;T'Tu ha munici-
palities serving as administrative handmaidens. The trul cyn 1 bel

that repeated provincial ivowals to enhance local aut , in ese times
of financial restraintl are really a guise to shift some YT pProvincial
spending burden onto municipalities. All three grouj 0T commentators or
the municipal scene are suspi f any proposals purport t hen
local government and would probably agree ti the A pr ls £
significantly enhance the perform )T municipal counc }<

Other observers are I
although their Optimism is tempered
facts of life in many communities across
are these:
Or no skills at al

sions for resolution by the Py

leading to planning by
decisions will be made without full

or that Jecz%1nn~mak:ng will be even

assessment.

cCreased power dL'\'I'KlII]}l to civic sta

This fear is difficult to allay because in part it is sed on re
observations. However it seems odd that some carry the 1t
by maintaing that local politic ins, by nature, ar nca o
reasonable decisions l.€., governing 'he inference S t t pro
officials can do the job better. In view, there is no reason
Ing that local politicians, and their staff dy ) re z
capable of making decisions within their area of ction (mu
ning) than are provincial politicians and their SOTrsS within t
Jurisdiction (Provincial planning). Moreover, the inning capab
Ontario munic lpalities have presumably been strengthened over th
eéral years by the creation of new regional and county gover ents
the main rationales fo restructuring, which now affect bout ¢
Province's population, was to permit more effective planning

1. See, for Instance, the remarks of the Hon. Da

Of Municipalities of Ontario, loronto, August 23
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1ii) Municipal Planning would be guided
regionally established development
provisions to bar exclusionary zoning
rural agriculture lands (Sec. 14.1

iv) A municipal Planning decision
peal was granted or unless the Proy
the decision was contrary to prov

mate constraint would be th

We will deal with Just the first
in subsequent parts of this Topic.
suggested checks and balances can be
of course, this system has not been

The proposal to initially exclude SOome munic
signment of Planning powers offers 1 basic che

1LCd .,

though, how this Proposal could be implemente
specify how different municipalities
1t is adamant that, in contrast

should be entitled to the

Wil

INncreased
that a provincial interest would be
signment 1 Carrying the intent of

gest several conditions under which
authority:

-if a municipality were r u
responsibility because it was not ready
tion fUT‘EWIJnlllng Or no policies or stat

garding Planning in the community) ;
-1f a Ministerial zoning

-if the Province had identified

its interest
example, HnlJ:mund-\mr{olk1‘ but its polic

emerging. In this case. to ensure that the
readily forthcoming, a
would have to be set. (Th
forward policy is Crucial to the operati

dautonomy in the sve tem

» L

. envisioned by t
Cuss this in the next section.)

1. Under Section 44 of The Planning Act, the onu
quest additional Powers; the Minister may or may

Frke Sect lon 32 of The P

I.tnl11r15 Act authorizes th
Zoning orders in g

variet) of u!fnwt:unu. such
implemented its offj c¢ial plan (e.g., Tay Townshi
Municipality has no controls at all

order covering
LS No municipal
1zed under other
the Niagara

velopment, |
an order,

(e.2., Essa
shopping centre development): in
organization (e.g

legislation dealing with speci

‘scarpment or the Parkway Belt West

are dealt with by the Ministry itself.

communities

» 2ault North).

ut all Planning applications, including




i : ing omy a:
We would not wish to see planning autgn 1,1
to the regional or restructured county }exe.:. -
This would exclude other mun1c;pal;; S

o%s@rV@F*

reject using simply a

ounds that size does not necessa

The Defined Provincial Interest and the

The Committee states that the prov
most ot its attention because thls
the system:

onsistently

the question of
begins with the definition of

"In our view,

H
-
= ¥

a

widespread

he Dv0v1ncial role in mun
‘ ive p“ll;leﬁ within a f
cesses and ?rnLeddT“b.“

paradox Of

fundamental change i1

'nrelvement

-the Act should

Oﬂ.lrdﬂﬂeﬂtdl ;"
md;ntendwgﬁ
that Fua.ilﬁ 1 P dn”lﬂﬁ does not

:Unfl}rt<
intervene

ln municipal

which conflict with stated provincial

-where Ministerial discretion is to be
done formally, through regul
(Sec. 4.23).

exercised, it should be
ation or other Statutory orders

3

Many observers have reacted with cynicism to these proposa]
that the Province would be neither willi to
let alone exercise a PTroper veto. 7}

ine ris

check on municipal autonomy might not work.
Some cite the dismal track record of th
for Development" Saga. The Bureau s
the gap between the GrlganI objectives
Present land use and econom; growth tre
doubts about the Province's t

recent ''s
Others are softer on the provincial poli
the provincial hw“exucr :

Proposed system. These c
system does not ne cessari

1tics recognize tha

change the attit
System. They drgue that, unwi 1ttingly or not
could undermine the intent rm:

p

acy could be ro@pnhc'
Cri
ly

of

ne present
of reforms because they are too

, t much oriented
to a system which requires detailed checking and ipproving; th lea of
: : E PPrT LIitg, €N 14€d Of
llmzrlng their IHIGIEﬁTS, of Jlﬁqlpl:ning their intervention. would he i
! I I 1INTE cntion, Oulc cCome
generally d\LPPTGJ only gradually, if At all Thus the fear 1S that pro
: - ! P & ! G 111 S L iea 2 tha Pro-
vincial staffs would pay attention only to the M3ajor i1ssues (e.gp \*."‘
gl : ; 13 tNe major Ssues C.E., develop-
ment of the Niagara fruitlands) and Miss the cumulative signific nce of
lessér decisicra £ & e i
would *tx%slons. or that, in the words of one Person we Interviewed, they
e &+ " - ' 1 ol a ) - S
C continue to '"muck a round" in local arfairs as usual
Again, we cannot know whether these Proposals would -reate effective check
: : I ] als uld creat LIeCltive -."C\
on the municipal Planning process We are not as skeptical ac «
v 5 i I 8§, ar not \.’\(: viLldl as some about
Capacity of the Provincial civi] Service to respond because we !
g : LC { I PAUS DeCause we under-
stand from those both Inside and outside the burea: 1ICy that ‘1*: 1
lttlrud\ I : T S i
s ! e has already begun. Further, we see no benefits in issuming that
a lack of Political commitment at thn Provincial level will stymie th
8 : : : 2 € 1 ¢) 1 cne
Operation of the system, if it jis a lopted Structural changes
< e : . ) d . slructural c¢ langes can only Set
Qad conditions for decision-maki
And, i ]
In this case the Structural change represents a definite shift: +h
(umn' R(‘-pn]t (lpnI\ rejects } : % ‘ : P 7 g i
' r€Jects the notion of an overall provincial "plan' 18
a guide for municipal planning. -
See BMR Epmmonr #166, op. cit. 7 D

This represents a major
report two years
idea of

change in thinking from the Subject
earlier. The Bureau also attac
4 comprehensive province-wide plan
See BMR ll\}t \ffll!\.
Vincial

ject to App
abondoned its att .l\‘?tﬂft‘ftf r \‘ the

roval

in 1ts study of the rarmland issuye.

3

‘0 - . S % H T - 1 I
'Food for the Citj €s: Disappearing Farmland and Pro-

-”h!l(”lk\ June 1977. - - N




1i) a requirement that the Provincial interests
standards for municipal Planning, be stated i

4 1n documents
that are public and receive wide cjrculaté0ﬂ~—d1p"- n

€partmental
circulars or regulations, or Ordchﬁ1n~counci!. The cur-
rent system of letters, “guidvlineﬁ”, and ministerj:

speeches would be neither adequate nor

acceptabl

We agree with the Committee's 1dentification
Province: reconci ling the procedural
The Planning Act (revised)

and other piec
ning, most notably The Enyv

vironmental Assessm
: —— " Vimental

The Planning and Development Act.
__ﬁ__%____Jt_ﬁ_H__ﬁ___J_‘__h_k_

mate sanction in ga
Policy and would be

under his
Ministries were involved) . Presumabl,
applicability of 4 provin (

local deuision—ki.c., whether the
stance--the Minister could ask the O.M.B.
its findings. Whij we endorse t

~
QXW!unation-—whwr It 15, how it would be
I

(in Planning matters

1T eds
Ui ilsdl

-

cial

|8

he idea

have--before being incorporated in legis

']

|t

De-offici

The official plan

1s the central
has been widely

Criticised. [t

it has been all things to a1} cr
accused either of being an unrealis ocument of false hypotheses and
Plous goal Statements or of sacrificing much needed content in order to
Satisfy t}lt‘ excessively legalistic ‘equirements of the provincial dpproval
Process, «
The Planning Act Review Committee reco ends a s bstantiall, different
Instrument , Among its Proposals are the foIluu:ng:
-that, alt hough munici Pal planning should continue to be g3
voluntary activity a4s it is now under the Act, a munic pal
touncil could not pass zoning by-laws or undertake any other
Planning control activities without having first established
4 suitable policy framework (Sec. 6.2);
l. In g recent report, the Bureau examined the Province's food land "guidelines
approach and found it

Inadequate, See BMR

Livic Affairs, "Food for th

OP. cit,
2. In Chapter ¢,
See also D.M.
Knmmunlty

the Committee summarizes the difficulties of the official plan
anldn. "Towards Home

Rule for Urban p vt
Studies,

Hnl\vrwlry of Toronto, Research Paper #83
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this framework could consis S taidiny to Sec
hat 1 5 1 all L b
-that thils I icv statements perta k
% or individual policy ste h enamed in the Act
pian 01 = g . - jould be renamed 1n
:1 : ing activities; these would ng st atements'
plannir al-t Rl - | Sta =il
?““”.‘ s plans" or "municipal planni
"muﬂlfipdl |2 31:1\
& By
SeC. B.5, 6.8);
Sec 3
be no
o t
- ntrast to the current AT Y and
+ha n contrast t == — 10n and
“thaL; AN Coar vincial government st .
guirement for provincial g : ould no longer be
requirement 1 = 2 hence, they would n I
= F hec D]1& 1 s -
approval of these pl:
appiova ) T
nofficial" (Sec. 6.7);
Uilllvlidil
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1ve Furthcr, it would have to specify what the councii wWas aiming for with this
fic policy and how it hoped to use 1ts variety of Planning tools to achieve these
ends (Sec. 6.17).1
Of course it would be naive to assume that appropriate polic
reasoned and clearly Stated, could as a practi matter be
publicly discussed and adopted in a1] ons
The development imperative in rw*t-gr
instance, is Very strong and the burc
municipal plann:n; activities would c he
Provincial planners. \c\€* theless, j We
on believe these Proposals offer significant
- Act, a municipal counci] can pass zoning S
T or, through jts committee of adjustment .

ha\Jng any type

t} 1

of

Proposa]

official

r'or

Policies plan

view

mo@sc Planning;

1. € are -
a

An

alte

€rnative to the dij "éction taken
of (efficial) plans mandatory for aj1j
coming that it would be extr emely diff
such as the withholdi ing of provincial
due hards ship to th > Community represen
or, Altgrnitl\cl\ to the adoption of
eéxpediency,
The second LSsue is the changed legal status of the municipal plan. Many
observers believe that, if “oning by-laws myust only "have u,h for' for-
mally adopted Policies (rather than be "in ¢ 1th" them then
Imll councils, unwittingly or not, could run over their own
Policies,
-
The existing conformi ty Provision®, of tourse, is not neat in icCtual prac-
tice; Section 35 (28) of the Act, for Instance, exempts by laws from strict
t(\ﬂfmmlts by allowing h(‘ Ontario Municipal Board to leem conformity Nor
1S the "have regard for' Provision new, [t already exists in Section 33 (4)
, ‘e that fa1 of The f]dmn, Act where, in considering subdivision plans (3 major part of
- making, it i all Pldmllm‘ .url\i v), ‘?u- Minister must have regard to a number of items
f the proposal
. l ’ r:‘,‘ More import; ant in our consideration of the Proposal is the Committee's
. - ther flndlng that the legal statys afforded by the \untnrwtrv Provision is mis
“" = would be leading (Sec. 6.31) further, jt can adversely ffect both the shape and
I : ,‘-A-‘;l rules content of 4 council's Policies, with Plan substance €1ng sacrificed to
roced legulistic considerations (Sec. 6.32).
““-—_-H—_—._T‘_.__k________‘_ﬁ_,_i_____k_ _‘_7m__________‘__,_____“7_,__,____,_ ——
—_7———_4::[:\;;—( 1. The Proposal for no action without a Pre-established policy js doubly
Our recent ¥ important 1f, as we Suggested in Section I of this fopic, the Province
idea for Metro0, chooses tq Mrhhuhi pPlanning authority from municipalities which have not
formulated policies. ‘

Section 19 of

The

Jl] ann ing .-\cit -




* im ng that - et legal = Similarly, the le islative €ncouragement for area- or problem- Specific
_ much merit in argus : L . ) g 4 ! I
= pur view, there - T 2 positive effect of B planning statements might well cause smaller Communities tg become more
for the memicipal plaz would e o tzke leps PlRIOD OR whelhe h interested in Planning, because their needs could be bette n

_ met than with 3 "comprehensjve' approach

. One of the Committe
L ground papers set out the e

€r and more quj

Criteria for _
- 12 - ments in small Communities: they mus

pace of development in the area,

w
and managed by the 1local people.l 4 sing
airviy dif 2.t cozld not be abandonel cr amen: WA sy the main pPlanning Problem in the area--f

term costs of Scattered

rural develonm&nt
high quality farmland) 3

/> OT the decline of T --
SR a=r oo gt 3 ' ' = and setting out appropriate objectives and policies
plan or d e - OF LaaE & rties and hold an opes hes: mE PT : ful to a local council and the community it represented h
would have to motif 'liijt_,i-_'?,rf,' 3 he e fic - = THETE wer _ chapters based on categories of land use. Those
ES4.Dg THE cecisiom .lf,::'f.'f. -'7f:—7 the de n 1o tl Bs 8 Or regional municipalities, for instance) which
no objectioms; aggrieved =il o Ao believe the 1 - Telors tional plan--i.e

*» @n interrelated set of policy
e v 3 - 11 - LORS have legislative sanction for this activity.
wOLlIZ ODSCuUTe 2 coumc - CTTE Planners would pe able

a4 statement would be

to advise municipalitie
I

© dppPropriate (or when a
- R consolidated into 1 pPlan, or, Possibly when
Cparate it related = T "W neT T h - ' : 4 special policy Statement)
e 0 the validity of “‘-':‘:f' i :__' : L ) Second, under the Committee's PTOposals, one mi¢ c
perhans he €rcome DYy ¢ et e ey B i . Practical plan réview process. The emphasis n
perioc, szy 60 or 90 davs, for '_':ji » F e n1s woull Statistica]

» update (although

even this does not
this type of

review is cert

ainly necess LY, Sc

. formance review: what Policies have been imp]

frer the passap : -lzw 3 they been? have objectives changed, or should
- ; e zr = T ime would be

a form of monitoe ring; we think thj
- v " i Spread mun lcipal pract ice (and Not only in pla

! 1 In I in

. 3. The Role of the Untario Munijc

g Lo - : The Committee's Proposals with regard to the 0.M.B to be the
; n o t Tetain 11 ng < MOSt contentioys of all its suggestions. Yet they elated to
. recent concerns over t he nature |, nd extent of ¢ he BRo uence in mu
rt from 1 DENEIIls to the plamming pr - T, ™ Cipal PIJHHIHg matters 9 And they are supported by the Robarts recommends
t wcvantages 1r pting Tl o5 it - : tions; both the Comay and Robarts FEPOTts propose that the Board function
’ WE agreement among people we int S . e ooy 1 45 an advyi SOTy-cum-appellate body with respect to munic tpal planning decisions
Y ting " : L. !‘J‘ermlng ACt Reviey Committee . Background Paper No, 5. "Planning For Sp 11
. . < = V“mm““ifivﬂ” (by Gerald Hodge, School of Urban and Regional ”l:“.‘k. Jueen's
= Hn!\'vr‘aar)']_
I g mitt . 2. For in\%r\.m‘v, the City of l'oronto H.\u\;n_;; Department publishes an AN
. mm1ltee, Performance review which is dvallable to the Public and then liscussed by
— g ! R Counciy.
y while 11t mig) . ‘ 3. See the Province of Ontario, Report of the Select Committee on the Ontario
- T r ' ; Mnnu'lp.:! Board, 1972, and the Ontario !L'ur‘.n?:ilc Council, Subject to App:
: : : A ."','“_'"'_'}""_7“_(_ M“_”_l_k‘_ll‘fl‘lm_!:l.'tilln_llli‘: In Ontario, 1973, The Bureau's own Livic Affairs,
r "Urban Development and the Ontario Municipal Board", Winter 1971, was a critic
review of the O.M.B.'g structure,

Procedure and i
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sus that the 0.M.B. provides a valuable recourse
ed by planning decisions. But

red on the 1ssue of whether the

as a quasi-judicial administra-

exercises more influence 1n
Consistent with its own prin-

the Committee takes a

There is widespread consen _
other than the courts for citizens affect
much debate regarding the 0.M.B. has cent

Board, which was originally intended to act
tive tribunal 1in municipal planning matters,
tem than it should.

the municipal planning SYS S :
ciples of clarity and accountability 1n the system,
definite stance:

oving municipal planning

"We think it is wrong that in apprT
on to substitute

decisions, the Board 1is frequently called '
its own judgement for the judgement of elected mu@1c1pa1

councils'or the Minister. Moreover, where explicit pro-

vincial policies are lacking, the Board can b§ required to

determine such policies, and is thus in some instances

called on to make rather than simply apply provincial

policy." (Sec. 10.4)

ecifically, the Committee suggests two major reforms which would define

d 1imit the Board's role:

Sp
Sp
an
appeal body, to hear

nicipal decisions were
the

_the Board should serve only as an
ections to the way in which mu
made; that is, toO hear objections on the grounds that
council's behaviour was unreasonable or unfair or that the
council acted on incorrect or inadequate information OT

advice (Sec. 10.9);

obj

final decisions but rather recom-

mendations to the appropriate elected officials, the Minister
(if the council's behaviour were deemed unfair or unreasonable)
or the municipal council (if the Board determined that the
council had acted on incorrect OT inadequate information).

(Sec. 10.7, 10.14, 10.15)

-the Board should not make

the Board would lose its existing powers tO approval all zoning by

C bjection had been raised. It would

in its central role in the grievance process, though, handling appeals
i he

a variety of municipal planning actions. The grounds for appeal would
clearly defined. And, instead of being a final decision-making body, the
Board would serve as a reporting agency. In this respect it would fill a
function similar to the Hearing Officer now authorized for provincial plan

Il

ning matters under The Planning and Development Act.

us
-isions regardless of whether an o

Th
de
ta

necessary to have the

While many observers can readily agree that it 1s not
some find the

0.M.B. approving by-laws where no objection has been made ,

Committee's proposals for limiting grounds for appeal and removing final

decision-making authority unacceptable. They cite a number of reasons,
ranging from extra delays or increased power of the civil service 10 the
concern that natural justice would not be done. In our View, this last

criticism is the most serious, and we deal with it below.
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By '"matural justice'' we understand a num i
to do W?th an inqiyidual's rights to not?iz gg grgzz?:§zi Pz;HEQ?EES h§Viﬂg
gzﬁizgn;ngcg dec131on, to a hear}ng before an impartial bédy to g;mizxon_
5 naturgl .3239 s Eo present evidence, and to cross—examinej The ruEgz
S byja.d;§§5i2¥e bﬁen de51§neq Fo ensure that any parties who m;yhbe
e B :; 1 have '"a fglr_opportunity to influence the deci-
ol o B m e broader prlncxple that an individual's basic

g ou e protected from arbitrary actions by government L

The Committee was very much concerned with nat j ]
e ! : A . ural justice; one has 7
w?thlie;2idf¥2diﬁzn;dl S?lft in onus which underlies all the proposa?g%} i:d
L eggea S process, the O.M.B. still would remain the cenf}al
comihol e tp :ns body which hears evidence and makes findings. Yet
Shed thé Cg as whether limiting the grounds on which an appe;i may
e l, < . .mmittee has suggested, would deny any interest thei ;
ghtful say at the O0.M.B. o

We cannot express a legal opinion as to th 1d1 i
o . e validity of the su s S
" :zesgzhzzthgig,ozhiVR?pQTt 1tself_1s not a statute; rather’gfistgirgggsnd._
15 o set out posa >Iwhxgh cogld frame legislation. In principle the
L iopgiri the‘zdea gf limiting the range of O.M.B. consi&er;tjéi
i makinc CET§Eiuut1ve way of dealing witb the major criticism o%
B o s gfoznd;L} rather tha? applying it.< We also understand that
el il inf.‘ ?r‘apﬁeal ("unreasonable/unfair behaviour'" or "in-
S Safeguard qu@dtlon ) could be applied by the 0.M.B. in specific
discrEtion’,the Commi;fdinSt too broad or Foo narrow exercise of 0.M.B.
e et fof ! eqit_gr?posesjthat objectors file written reasons for
Cairins te i (Q;Ep }0 Eéen. 10.29) gnd,rwhere necessary, a preliminary
el et exami;e éh‘ - ?'. Iq considering an appeal then, the Board
et L o i trg_chltb of the case, but in a controlled way. It
s s EEREY ;he }df %g'nqvo hecanse_lt would have before it the full
the decision was made tgeilm:t;gn ?3d1§?VlC3 sl Badin it

dec _ Sec. 9.15, .12) and co therefore judg
the information was inadequate or the behuvioL;ulir;;i;;:giz %ud5e e

In geners: . ;
b d} rdll we W()Ul(j g_?x}')t_u(*t the f_wf.f't)cts of making fhe BaEd —
ey and Setting outer limits to the exercls ‘:H t‘!“ld'h an appeliate
msitive_ Firq : . - Cil . xXercise ol 1ts discreticn o bt‘
Saally requiredt. :he O.M.h.fﬁ‘encrgleg would be focussed where they were
Sithe el fw e -where a municipality was alleged to have misused 1%:
Y. e courts, and not the O.M.B = : e :

-~ - “ 2 « Y, « 3 WOL ¥ 1 o oy -~ 4

flagrant violation of rights. ild continue todeal with

1. SE‘L‘ R(’p rt f 1T S s ticC

» PO of the Roya 1 Commissio & Ri £
o) Je . 52 n on Civil Rig S Mr S e ] 5
M(l ruer)’ 1 (l]' 19()3, Chilptt‘l' 11. l‘ht. | MT . .ELL 1C€ .I.L .

- | v fai S5 o M.B S ot < Y SO ht
. alirness one s )
55 oOne JlOllld note th:]t thl‘.‘ 0.M.B. hﬂ.' nc nt‘Ct‘,'S;lI‘” ! -Lug

out increas er | i

ik Basn ;3:1??;:Y ixitﬁﬁ DFnﬁn1ng systcm? the system has evolved that way,

is why it is impOthht‘[&tqklﬁkl“l politicians relying on the Board. This

in the einiais o i;q )FL)\{FWltHO Reportfs recommendations for the Board

intent is to incrvqué ac?lnsd}sler municipal councils and the Province: the
rase accountability throughout the system.

3. Th

Lo ERQ Or‘t - . £ .

such techn?cql'dth not specify how detailed this record would have to be;
alities would have to be worked out before legislation was drafted.




final approval authority over

from hav- have to take this danger into account.
L © e proposal to mean confirming in law such 1 |
chances in matter of course by, for instance, the Cj
or official plan amendment is proposed, 1¢ ng is r
ested parties can come to have their say. In fact, we would prefer common -
: sense approach to be taken. Any revised at " t
£ would be "fair" to the man-on-the-street : to
S be affected by a decision, then the individua have
an opportunity to present his views before Act
. now stands, there are fewer procedural safegua ro-
SOO8E o poses:
Sl ;
at pi Se -regarding zoning by-laws: a council is
prupes hold a hearing prior to the passage of
SReE ter- 1s required to hold a hearing, and this
no objections have been brought forward:
X -regarding official plans ment these idopted by
! by-law with no mandatory unless an ob 1S 1sed,
) in which case the Minister decides whether or not an O.M.R hear-
, ing will be held.
B LS Only where a site-specific official plan and zoning change have been proposed
tabl 1s the council required to hold a hearing ret surely to the o Y in-
t dividual the potential adverse effects of any plann ng decision 1€ Same
- In summary, the Bureau ¢ iCccept the Committ 's I proposal w1t regard
¢ to the 0.M.B Ther re obvious intag t ¢ ed as far as account-
ability is 2 | ‘ ¢ - 50N W rr t +islat s1ons
there would 4 rtunit for a terest t e Xpressea, pr C :
decision as well as on a 1] In our view, 115§ 1S the only test that, f k=
ly, can be applied: whether the legisl itive changes would better allow each
interest to be represented. L -
I!hc Committee's main reforms 1Ipply to a system where m 1lities VE
final authority over their planning tools, subject to ! T vet
Committee also suggests that, even if the Province ch )0ses to reta ts
approval powers over munic lpal planning, the Board's role should st €
that of an appellate body idvising the Minister We would support this
,E“‘k_l_l_fi_f]_ﬂfl_ng _'\j}j_fi"I'LfL\ in Two-Tier Munic lpalities
; ; ‘ r W
to mean that a mun S S to ¢ v Ill _Pfl_-‘*j[l}ljl_h’ Act makes little distinction between the
~SEEING PIMRIS, Wouie F“.""i s A " impractical and un @ regional !ltil-r]-IZ‘li‘:llll\ Or restructured county and
0 EEPRAERS At 14 ' B pige o hold B ‘ Both upper and lower tiers exercise statutory powers )
AR SEDOUS. LA ‘ i & _" g e t W being determined not in 'he Planning Act but in the I h
type hearing prior t ne initial A .1 : - £ it t 101 hutvn this context, the Planning Act Review Committee could only ittempt to
pen t INncreased legal attacks as e vall tl('-fil]h the common regional I'i“'[‘\‘ﬂ‘-!-"il\f]{‘\ in }“LU".‘..T'}:J ind the general
ther jurisdictions in Canada, with the except : wel L. For those who worry that having the 0.M.B. act as a reporting agency w
ec, ha A planning grievance mechanism, but the structure @ sacrifice time savings for accountability, the revised legislation could in
M.B. are unique :'.-;-’:.; such bodie n inada Pose time limits for decisions following O.M.B. recommendations
‘
s would mean, for instance, maintaining a gquorum of the ) ’ <. All regions/restructured counties may prepare official plans or redevelop
Sitting long hours t ear all ¢ ¢ ¢ ¢ .I:wi{:‘wptl""““'f ‘."“”“‘ have been assigned zoning, subdivision and consent powers,; and
f the evidence Xercise

lans.
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system characterized by a dual emphasis on local

zed : : autonomy and on limited

but fOCUSSEd.pTOVIHlel intervention, is the region to function as another

level of municipal government or as a sub-province?

With regard tq the plann{ng relationships between regional councils, the

Comay Report is more useful. It recommends that formal inter-regional plan-

ning machinery be established to deal with certain issues in Hmug'ﬂg ’;i;:
: . Honousing, trans-

portation, agricultural land and resource management (Sec. 7.19) This

recommendation is intended mainly for the central Ontario urbanized

: : =y i . zed region,
but making this provision under The Planning Act now would ensure that other

) - NSUur LNal other
areas could respond as required. The

suggested mechani
standing committee comprised of regional

with municipal

sSM 1S a permanent
council (elected) tives
council and ministerial participation as

ATy -
28 al

repreac + -
representa "

ldate.

appropriate

Some observers fear more '"red tape"
Clearly this would not occur. The Committ
forum; its members would meet on a conti

tives and co-ordinated ways of achieving

and "yet anothe
ee ha

ec S

nuing

+ham nAd
Liecm, ind
respective councils on both short and long term pl

We cannot argue with the proposition that

ldnd

: Use decisions and the provi-
sion of Services and facilities be planned in a ¢ -ordinated way over a
large urbanlzlng area. The Comay proposal in this regard seems o be sen-
sible and we support it. We would caution, however, dgainst expecting great
returns to planning from this effort [f the inter-regional standing com-
Mittee members could reach agreement on an issue, and subsequently persuade
their councils of the same, then the process could produce substantial gains
(e.8., in the distribution of housing in relation to jobs). Co-operatior
Ldnngt be guaranteed merely by making structural changes, however; and the
C'ommttec* would not really be a co-ordinating agenc

NO powers to ensure co-ordination. A second posil s
and their

constituent municipalites might
power vis-a-vis provincial (and federal)

dCquire

governments.

The

real risk taken in establishing such committees

used by the provincial government as an excuse for Y
wide interests. For ins tance, could the Province u

avoid making necessary but politically sensitive deci 5
35 waste \ii}ipok‘.;]l Sites, distribution of emplovment -
tenance of the agricultural base? ‘

&;_JJELiﬁlﬂllLﬂ;jlhug[[ns

31 and somey ohroR0521 that the primary purpose of plaming is "to estat
ment of the municin T”‘\.ﬂ‘dl }H‘l{\l&“‘ and ;‘lugx:vnawt\u :hf 31;..ﬁ1\ ‘:-ia
approval frop ‘L 1']‘l i.t.‘ s physical development" (Sec. 2 K\.J- has elig c
Cﬂmmitt\.r-L‘ W”ﬁ} observers but regret, or even alarm, fronm “tHTY\; The
View “rt;h; :T:‘fv-tn refocus yhp scope of planning is understandable in

despread sense of frustration about municipal planning

JM-ULSYHT:?:T[\ Report suggests a similar type of forum--The Toronto Nv§ 0
: TR 8 Agency, provided for by statute, but with no executive respon
31})1]”'““%. :
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planning--"any effort on the part of a public body to gnderstgnd and respond
to key factors affecting its present and future operating envir?nment and to
prepare future courses of action in relation Fo those factors : The Roparts
municipal plan, then, would be a record of this effort to consider a variety

of problems of people living in a particular geographic area.

In the City of Toronto, the Commissioner of Planning has Cautioped that
"experience in this municipality has demonstrated the profOund importance of
the plan as the one place where council can tie together its p911c1es.3nd pro-
grams affecting a whole range of urban problems, from the housing og 1ts citi-

UL B 4

zens to the regulation of noise or other environmental pollutants".

Outside Metro, some municipalities are already attempting.to develop (offi;ia]]
plans that can be used to mesh the whole range of a council's plannlgg activ-
ities. And planners in planning departments have played a key role. In fast-
growing Peel, there is considerable debate, among the planners at least, as to
the scope of the regional plan. Those arguing that the plan should funct}on

as an overall management document claim that there is no other statutory instru-
ment currently available by which a developer or the public at large can deter-
mine the council's broad concerns for the area. In Halton the planners regard
the new draft official plan as the chief document by which the regional cor-
poration will manage both long and short term community affairs, whether this
involves capital works programs, or negotiations with senior levels of govern-
ment for social and health program funding, or guidance regarding area munici-
pality land use controls.

The questions these current activities raise, in light of the Comay proposal
to limit Planning Act planning to land use, are: who should be doing the
broader type of municipal planning? Under what legislative authority?
Where should this occur in the municipal organization? What about those
municipalities (to date, mainly regional municipalities) that are already
devoting much staff time and effort to thinking corporately within the con-
text of the official plan?

We tend to agree with the Committee that the broader municipal planning can
now be carried out using powers under a variety of Acts, and that therefore
the problem is mainly one of municipal administration. As such it is beyond
the scope of the Comay Report. Nevertheless it is related, and we regret

1. Robarts Report, p. xix. This interpretation is very similar to tho.Amvrlrnn
Institute of Planners' definition of a planner, and hence a plan. For instance,
the AIP places only minor emphasis on experience in such fields as subdivision
design, large-scale site design, traffic. engineering or social work and com-
munity organization. It stresses instead the ability to analyze interrelated
social, economic, financial and administrative issues, to develop appropriate
policies and programs, and to evaluate these in terms of performance and effec-
tiveness.

2. Commissioner of Planning, '"Comments on the Report of the Planning Act Review
Committee', October 7, 1977 (as amended).

3. No doubt because, being from a wide variety of backgrounds, planning staff
are accustomed to bringing a number of perspectives to bear on an issue. As well,
the plan has been seen as a ready and useful way to involve the public in long-
term overall planning.
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that the Committee did not choose to spend more time discussing the organiza-
tional issues involved once the land use planning function has been sorted
out. The municipal management art in Canada is, after all, only in its
infancy.l In terms of the Committee's proposals, Toronto's Metroplan may
be on the right track, intended to be a land use, population distribution

and facilities plan, but one developed out of, or consistent with, "plans"
prepared outside the (physical) planning department. But then Metro is a
large municipality with a sophisticated administrative system. What should
smaller municipalities, with fewer resources and problems different in nature
or scale, do? What are the risks that they will focus on land use planning
in the short and medium term, not appreciating the need for a broader man-
agement approach when it arises, or that they will extend their vision, but
fail to understand the methods for achieving it? we are disappointed that
the Committee made no attempt to examine the implications--for municipal
responsibilities in general and for upper-tier planning in particular--of
restricting the scope of planning under The Planning Act.

SUMMARY AND CONCLUSIONS

The reforms proposed by the Planning Act Review Committee would result in a
system where municipal planning decisions would be "subject to objection"
rather than "subject to approval". In this Topic we have examined selected
features of the system to assess the adequacy of the checks proposed. On
the whole, it is a system which the Bureau SUpports.

We note that, while most observers are sympathetic toward the intent of the
reforms (to reduce provincial supervision over planning matters that are
appropriately municipal), many fear that the confidence in local government
which underlies the Report is unwarranted, and that the proposed system only

increases the danger of arbitrary decision-making. We do not share this
fear.

Notwithstanding our overall support of the system, we find the Comay Report
weak in two areas: it is unclear as to the role for regional-level planning
in a two-tier system; and, it does not explain how a municipality's overall
social, economic and financial planning will be accomplished, given its
physical and land use definition of municipal planning. Further, in view

of all the cries about '"red tape", it is regrettable that the Committee did
not deal directly with the issue of planning delay. The Committee focussed
on accountability in the municipal planning process and merely assumed that
delay exists as a consequence of the process and that it should be minimized
wherever possible. Thus while the Report makes some suggestions which would
speed up the process, it does not contribute significantly to our understand-
ing of why delays occur, which can be considered acceptable and which unac-
ceptablez, and whether it is valid to blame all manner of 11ls--especially
land and housing costs--on it.

1. Although there is considerable professional concern (for instance, in the
Institute of Public Administration of Canada and in the Local Government Man-
agement Project at Queen's University), as yet there are relatively few
practical applications.

2, The Dobry Report in the U.K. ("Review of the Development Control System',
HMSO, 1975) presented -a useful treatment of planning delay.




proposed system that would have to be emphasized

We point out aspects of the
in the revised legislation:

-first, the Act should require the Province.to monitor 10§a1
decisions and to define its own interests in local planning
by means of provincial policies or.standarQS articulated in
circulars, regulations, or orders-in-council;

-second, the Act should specify the nature of the provinc;al
veto power, the conditions under which it would be exercised,

and its expected effects;

-third, the Act should be worded so as to convey to munici-
palities the importance of determining their plgnning ob-
jectives and acting to achieve them through their @ay-toT
day development decisions; procedural safeguards, including
a limitations period for challenging a municipal by-law
solely on failure-to-have-regard-for grounds, should be
provided as back-up;

-fourth, the Act should set out new opportunities for full
participation at the time a council is making a deci§ion and
offer the clear assurance of an appeal process wherein all
legitimate objections would be considered by the O.M.B., in
a clearly defined way.

Finally we indicate, for two key proposals, how the transition from the old
system to the new could be affected. With regard to determining whether plan-
ning autonomy should be withheld from a particular municipality, the Province
should consider the following factors: 1is the municipality organized to
carry out planning activities? is it currently subject to a zoning order?

is there an emerging provincial policy which makes such an assignment inap-
propriate? With regard to the O.M.B., the Board should immediately function
as an appeal body only, but it could report its findings during this transi-
tional period just to the Minister and not back to local councils, as is the
main proposal.

Our general understanding of the proposed system is that it would bring about
significant improvement; it strikes a logical balance between local autonomy
(this imposes its own obligations) and constraints on autonomy when province-
wide interests need to be protected. We acknowledge that our understanding
can be in theory only at this point; we cannot predict how the existing plan-
ning system will respond because the new relationships are as yet untried.
Until then, there is no test that can be made, only a calculated risk or leap
of faith that can be taken. This calculation involves one's judgement of
three key factors:

-how the increased responsibility will affect a council's
behaviour;

-how the provincial government will exert its necessary and
legitimate interest in municipal planning;

-whether the new system provides sufficient safeguards for
the whole range of rights affected by planning decisions.

In our view, the increased authority should encourage municipal councils to
first plan and then make sound decisions. We think that under Comay the need
for the Province to define its interests in municipal planning becomes irre-
futable; the provision for these interests to be set out incrementally rather
than in an integrated grand design might even increase the likelihood of
provincial planning action on province-wide issues. And we feel that, at a
minimum, the required checks are no less in the proposed system than in the
present.

There is a second leap of faith that must be taken: endorsement of the Com-
mittee's main proposals is based on a confidence that the provincial govern-
ment can reorient its approach; that is, that it can decentralize planning
authority. While provincial spokesmen have stated that this is the intended
direction, the Province will have to devote its energies to ensuring that it
is not sidetracked by other important priorities--for example, balancing the
budget, or reducing the size of the provincial-municipal government sector
in the Ontario economy.

In summary, the Report's value lies in the challenge it poses. This challenge
is two-fold: first, that municipal councils, in return for increased authority,
will act responsibly, consistently, and in a policy-oriented manner; and

second, that the Province, in return for being relieved of its detailed super-
visory duties, will develop policies that are useful guides for municipal plan-
ning. Considering the original context of the Planning Act Review, we interpret
the Report as posing a further challenge--to the key private actors in the
system, chiefly the development industry: that, to the extent that some of

the unnecessary steps in the planning process have been eliminated, the in-
dustry will in fact find it easier to deliver the reasonably-priced housing
which it claims has been held up because of planning procedures.

We think these challenges are useful, and worth the risks. In publicly ac-
cepting or rejecting the Comay proposals, the White Paper on planning will
have to deal with several fundamental and politically sensitive questions:

-is the municipal level of government capable of dealing as
fairly and effectively (or even more so) as other levels of
government with matters that are within its own area of interest?

-are provincial ministries willing to forego detailed super-
vision of local planning activities? More important, will they
formally and clearly define their interests, and accept Cabinet
resolution where required?

-what are the rights of individuals and communities in the
municipal planning process, and are they adequately secured?

Yet even if the White Paper favours the proposals and these are subsequently
incorporated in a new Planning Act, none of us should pretend that the out-
comes of the planning process will necessarily be different. The Comay
Report is a conservative document. It is about the machinery for planning.
The suggested changes offer a better chance that the substance of planning
decisions will be more satisfactory to a broader range of publics, but the
only guarantees in the reformed structure are that decisions will be made

in a clearer and more accountable way. Thus those who would see planning
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