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This Bulletin in Brief—

The Ontario Municipal Board is a uniquely powerful
provincial agency that is relatively independent from
elected representatives, is quasi-judicial in its decision-
making, and possesses wide-ranging powers over muni-
cipalities. Its responsibilities include:

1) application of provincial policy regarding muni-
cipal growth and development. Specifically, the
OMB hears municipal applications regarding amal-
gamations, annexations,! and boundary revisions;
approves capital borrowing and the imposition of
rates and levies to recover the cost of these capital
undertakings; approves zoning by-laws and plans
of subdivisions; and, in some cases, determines
levels of assessment.

2) arbitration to determine compensation to be
paid by the provincial government and its agencies,
municipalities and local authorities and by certain
private corporations.

Because of its influence on municipal decision-making,
the OMB has become the subject of considerable debate.
Municipal councils frequently complain that the OMB
(an appointed tribunal) can overrule decisions of elected
representatives (municipal councils). In contrast, many
citizens groups see the OMB as performing a useful
“ombudsman” role in resolving disputes between muni-
cipal councils and local residents.

Despite the importance of the OMB in local govern-
ment and the debate regarding its role, little is known
about the Board except by those with an immediate
familiarity of municipal problems. Certainly, it is not
widely recognized by the electorate as being one of the
chief architects of urban growth and development in
Ontario. Yet, even for those familiar with the OMB, it
remains a complex organization in terms of its wide
jurisdiction with its numerous, and often unrelated,
powers. This study attempts to document the history
of the ad hoc collection of OMB powers, and the current
structure, procedure, and extent of its jurisdiction.

1 Amalgamation refers to the “marriage™ of two or more muni-
cipalities to create a new local unit; Annexation refers to the ab-
sorption of one or more municipalities by another existing local

it.
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Urban Development

and the

Ontario Municipal Board

Prior to the establishment of the On-
tario Municipal Board, provincial super-
vision of municipalities lay in the hands
of the Provincial Municipal Auditor, an
office which had been created in 1897 to
oversee and improve municipal and
school audits. Following investigations
made by the Municipal Auditor, recom-
mendations for change, made to local
officials, had to proceed through private
bills in the provincial legislature, or direct
application to the Lieutenant Governor in
Council, before approval was given for
the necessary implementation. The pro-
cedure was indirect, cumbersome and
time consuming. The Bill providing for
the establishment of the Ontario Railway
and Municipal Board introduced in the
Ontario legislature in March 1906, was
an attempt to streamline this procedure.
One apparent purpose of the Bill was to
encourage conformity, consistency and
stability in the regulation of local railways
which the Railway Committee, with its
high rate of personnel turnover, had pre-
vented. In addition, there had been some
indications of political bias and patron-
age in the offices of the Committee and
so, following the election of a new gov-
ernment in 1905, the body was dis-
banded. And finally, provincial regula-
tion of municipal programmes, which had
been recommended as early as 1902 by
the Provincial Assessment Commission,
was strengthened. Section 16 of the pro-
posed bill, entitled “Jurisdiction and
General Powers”, was designed to trans-
fer to the Board the supervisory powers
over railways which had previously been
exercised by the Railway Committee of

2The Globe, April 11, 1906.

the Executive Council, and assigned to
the Board the role of mediating the num-
erous disputes between local authorities
and the railways. Under section 51,
“Additional Powers of the Board”, the
Board was also assigned residual juris-
diction over the municipalities of the
province. It was hoped that this would
serve to introduce effective and expedi-
ent supervision into a system which the
previous year had been overloaded with
forty private municipal bills.

In view of the duties and functions of
the Board, the introductory bill received
relatively little criticism. The Honourable
Mr. Ross, Leader of the Opposition,
“doubted if there would be sufficient
work for a permanent board”? In the
debate on the Bill, the role of the Board
as mediator and reviewer of municipal
action seemed to be acceptable; any ob-
jections were generally questions of struc-
ture (for example, that two boards, a
railway board and a municipal board, be
established with the same members). No
structural changes were made, however,
and the Bill was passed and given Royal
Assent on the eleventh of May.

At its inception The Ontario Railway
and Municipal Board Act laid down
broad jurisdictional guidelines governing
the behaviour of the Board and giving it
all the powers of a Court of Record to
investigate relations between individuals,
corporations, local authorities and rail-
ways. The Board was empowered to
regulate the construction, operation, price
levels and safety of local railways.
Powers of approval with regard to an-
nexations, amalgamations, boundary re-

visions, and certain municipal by-laws,
were also vested with the Board. Any
bill relating to municipal government
could be referred to the Board by either
a legislative committee or the Cabinet
for its opinion.

In the subsequent years the powers of
the Board were expanded periodically by
other Acts and amendments: in 1907 the
Legislature amended the House rules in
order that bills relating to the consolida-
tion of floating debts or the consolidation
or renewal of debentures could be re-
ferred to the Board for investigation and
report, rather than being thrashed out in
committee.

The Ontario Municipal Securities Act
of 1908 gave the Board powers to in-
vestigate and correct irregularities in
municipal financing and to validate muni-
cipal debentures.®* Between April 14,
1908 and December 31, 1913 the Board
dealt with 483 of these debentures by-
laws. According to the Ninth Annual
Report of the Board:#4

“It is safe to say that the duties

which the Board has performed

under this statute alone have dis-
pensed with more than three hundred
bills which would have taken as
much time of the Legislature as
would equal two entire sessions. . . .”

The Assessment Amendment Act
conferred on the Board the right to ad-
judicate assessment appeals where the
amount exceeded $40,000.5

The Ontario Telephone Act of 1910
established a needed centralized control
by giving the Board regulatory powers
over all local telephone lines and systems
in the province.®

In 1912 the responsibilities of the
Board were increased further. Under The
Public Parks Act efforts to allocate a
public park, in part or in whole, for ath-
letic facilities required official Board ap-
proval.” At the same time, certain muni-
cipal zoning by-laws were subject to the
supervision and approval of the Board.®

In 1913 The Ontario Railway and
Municipal Board Act was revamped with
the result that the actions of the Board
were no longer limited to the Act but
rather to “any other general or special
act or agreement, by -law or order of the
Board”.?

Paralleling the expanding jurisdiction
of the Board was an increasing work-
load. Using the number of formal ap-
plications received by the Board as an
indicator of the volume of business, the
activity of the Board increased as follows:

Table I
FORMAL APPLICATIONS RECEIVED BY THE BOARD

1906 (from June 1) 1907
) 191

1908 1909 1910
202 183 274

Source: Ontario Railway and Municipal Board, Annual Reports.

The decisive role of the Board in the
field of planning was confirmed in 1921.
The Municipal Act was amended to

35.0. 1908, c. 51. s, 3(1).

permit cities, towns, villages and border-
ing townships to prohibit the use of land
or erection or use of a building within

4The Ontario Railway and Municipal Board, Ninth Annual Report, 1914, p. 564.

58.0. 1910, c. 88, 5. 76(1).
65.0. 1910, c. 84. 5. 3.
78.0. 1912, c. 46, 5. 13(6).

8The City and Suburbs Plans Act, 1912, 8.0. 1912, ¢. 43, s. 2.
9T he Ontario Railway and Municipal Board Act, 1913, 8.0. 1913, ¢. 37, s. 21 (1a).




any defined area “for any other purpose
than that of a detached private resi-
dence”.’® There was specific provision
in the Act requiring Board approval be-
fore a zoning by-law controlling land use
could come into force, be repealed, or be
varied. In 1922 the Board received fif-
teen applications for approval of by-laws
under this Act, ten of which were from
the City of Toronto. By and large, such
by-laws were given routine approval if
they were considered satisfactory in the
opinion of the Board.

In 1932, the Province further expanded
Board jurisdictional control of munici-
palities.!! The Board had become less
occupied with railway matters, owing
largely to the demise of local systems,
and more concerned with municipal af-
fairs. As this trend became evident, the
Board acquired a new name, The Ontario
Municipal Board (OMB), more in keep-
ing with its likely future functions. Not
only did the OMB continue to exercise
the responsibilities of the Railway and
Municipal Board but, in addition, it as-
sumed the powers of the Bureau of Muni-
cipal Affairs. Provision was also made
for the designation of one Board member
as Commissioner for Municipal Affairs
in charge of municipal accounts, audits,
and statistics.

Many of these revisions were made
with a view toward the inability of local
officials to cope with the effects of a fal-
tering economy. During the depression,
thirty-nine municipalities had defaulted
and many more were finding it difficult
to maintain their financial contracts. The
task of supervising defaulting municipali-
ties was assigned to strreer?hcn both
municipal and provincial credit standing.

105.0. 1921, c. 63,s. 10 (1).
11The OMB Act, 1932, 5.0. 1932, ¢. 27.

However, amidst this expansion of juris-
diction, little thought was given to struc-
tural adjustment and efficiency. The con-
sequent over-burdening of the Board was
noted in the Legislative Assembly:

“The provision of the present Rail-
way and Municipal Board Act have
been followed with only such
changes . . . of a minor character as
are necessary to correspond with
added jurisdictions.”12
In 1934 the OMB began to administer
the former functions of the Registrar of
Motor Vehicles.!* The following year a
more general power to inquire into local
government affairs was granted to the
Board.’® In 1935 the OMB was placed
under the newly established Department
of Municipal Affairs.'® The new depart-
ment assumed the Board’s powers over
municipal statistics and accounts and was
to administer all acts in respect to muni-
cipal institutions and affairs, including
The Ontario Municipal Board Act.® An
added provision, however, stipulated that
all municipal capital expenditures to be
financed through the issue of debentures
had to be approved by the Board.’ This
regulatory power was expanded in 1946
to include any project if any portion of
the cost was to be financed beyond the
current fiscal year.!®
The new Act, encouraging the control
of elected local representatives by an ap-
pointed body, was immediately defended
before the Ontario Municipal Associa-
tion:1?
“ . . the main object of the Act of
1932 is to make the Ontario Muni-
cipal Board a more useful and assist-
ing body to the municipalities of
this province; not to direct them as

12Bill No. 116, 3rd Session, 18. Leg. Ont., 22 Geo. V, 1932, p. 1.

13T he Public Commercial Vehicle Act, 1934, 5.0. 1934, ¢c. 46,5. 6 (1) (2).

14T he Ontario Municipal Board Amendment Act, 1934, 8.0. 1934, c. 39, 5. 3(hh).
15The Department of Municipal Affairs Act, 1935, 5.0. 1935, c. 16.

16/bid., 5. 4(1).

1TThe OMB Amendment Act, 1935, 8.0. 1935, c. 51, 5. 4.
18The OMB Ar'ncndmenr Act, 1946, 5.0. 1946, ¢. 66, s. 1.
19H. L. Cummings, “Organization and Functions of the Municipal Board”, Proceedings, O.M.A.,

1932, p. 43,

to what they shall or shall not do;
not to interfere in their affairs, but to
be a central body, to whom the
municipalities can appeal for guid-
ance and advice and information, so
that the municipalities can carry on
their affairs to the best advantage.”
Although these amendments were framed
as legislation to create public confidence
in municipal and provincial investments,
they were severely criticized by local offi-
cials. Their arguments were articulated
in the Legislature quite clearly and force-
fully by Mr. W. Heighington:20
“This legislation says the people are
not to be trusted. It plainly holds
that those whom the people elect to
office in the municipal sphere are
so spineless and inept that we must
have their actions reviewed by the
“sea-green incorruptible”; the worthy
gentlemen composing the Board.”
Finally, in 1954, two new Acts were
initiated which, to some extent, circum-
scribed the vast jurisdictional growth of
the Board. The Ontario Fuel Board®
and The Ontario Telephone Authority®
were established to relieve the OMB of
some of its duties, and the following year
the Ontario Highway Transport Board
received all the former powers of the
OMB under The Public Commercial
Vehizcle Act and The Public Vehicle
Act. 2

MEMBERSHIP OF THE BOARD

At its inception, the Railway and Muni-
cipal Board was composed of three mem-
bers, appointed by the Lieutenant-Gover-
nor in Council, and serving at pleasure.®
The importance of the membership, given
the nature of the Board, was pointed out
by the Honourable Mr. Hendrie, the
sponsor of the Bill: 25

20T he Globe, April 13, 1935.

“

. . a great deal would depend on
how the bill was construed. The
gentlemen appointed to regulate rail-
way and municipal affairs would
have a large responsibility cast upon
them. . . . the government [must]
get the right men to fill these very
important posts.”

Membership on the OMB was to be a

full-time position and members were pre-

vented from holding any other position.

(This was amended, however, in 1932 to

prohibit the acceptance of other positions

“unless otherwise authorized by statute

in the rules of the Assembly or the Lieu-

tenant-Governor in Council”.?¢ Conse-
quently the appointment of the Deputy

Minister of Municipal Affairs to the

Board was permitted.) Board members

were also prohibited from holding inter-

ests in railways or public utilities or in
any company which holds such inter-
ests,2” and in any municipal corpora-
tion.22 Members were obliged to dispose
of such holdings within a year of appoint-
ment to ensure the impartiality of Board
decisions. In the interim, members were
required to withdraw from any hearing
which would pose a conflict of interest.

Today, the membership of the Board
has been increased to fifteen. Members
are still to be appointed by the Lieuten-
ant-Governor in Council and hold office
during pleasure. The holdings and inter-
ests of Board members continue to be
restricted, and any compromising con-
cerns must be disposed of within one
year. Although there have never been
any requirements as to professional
qualifications, a definite pattern has
emerged. The Chairman is usually leg-
ally trained with his skills complemented
by members with other occupational
specialties. The present composition of

21The Ontario Fuel Board Act, 1954, S.0. 1954, c. 63, 5. 2.

22The Telephone Act, 1954, 5.0. 1954, c. 94, 5. 101.

23T he Ontario Highway Transport Board Act, 1955, 8.0. 1955, ¢. 54,s. 2(1).
24T he Ontario Railway and Municipal Board Act, 1906, c. 31, s. 4(3) s. 4(6).

25The Globe, May 9, 1906.
26The OMB Aet, 1932, 8.0. 1932, ¢. 27, 5. 18.

21T he Ontario Railway and Municipal Board Act, 1906, S.0. 1906, ¢. 3, s .8(1).

28The OMB Act, 1932, 8.0. 1932, ¢. 27, 5. 20.




the Board includes: eight lawyers, three
accountants, one engineer, two business-
men and one planner. In addition, the
Board may avail itself of external ex-
pertise. Since 1932, the Board has been
able to borrow the services of staff mem-
bers of any provincial department or
commission, providing the consent of the
Minister concerned has been received.
The Lieutenant-Governor in Council may
also appoint specially qualified personnel
as acting members of the Board to assist
with particular matters.?® These provi-
sions for expertise at the Board member
level partially account for the lack of
legal and planning branches within the
Board; a lack that has often been ques-
tioned. Arguments in defense of the
structure of the Board suggest that:3
“It must be remembered that the
Board is a tribunal and in conten-
tious cases such planners who have
expressed opinions would have to
appear as witnesses at the hearing,
give these opinions under oath, and
submit to cross-examination. . . .
the witness in the box should not be
an employee of the judge on the
bench — certainly not if he is giving
opinion evidence.”

HEARINGS

While a quorum is formed by two
Board members, the Chairman may
authorize one member, with all the
powers of the Board, to conduct the
hearing of an application. The report of
the designated member is to be adopted
by two other members of the Board (one
of whom has to be the Vice-Chairman)
or the Chairman himself may approve
the report.3® The talents of the Board
members may be more effectively em-
ployed if one member were to be assigned
to the more routine cases which would

20The OMB Act, R.S.0. 1960, c. 274, s. 26.

permit three members to sit on the more
complex hearings and review decisions.
This system of functional distribution is
being studied by the Board and certainly
merits serious consideration.3® A large
percentage of the applications to the
OMB are dealt with informally by the
Board officials. Also, applications which
do not require notice, or receive no ob-
jections, are decided without a hearing.
Many applications, however, do require
a formal public hearing with one or more
Board members duly assigned.

Generally, ten days notice on any
Board hearing, or of any application to
the Board is considered sufficient. Under
special circumstances, however, the per-
iod of notice of an application may be
varied. For example, upon grounds of
urgency which the Board approves, an
application may be heard when no notice
is given. In such cases, any party feeling
insufficiently notified may apply to the
Board for reconsideration of the ap-
plication.

The meetings themselves are formally
focused upon the Chairman. It is his
responsibility, when present, to preside
over all hearings of the Board and his
opinion prevails on any question of law.
While not bound by the technical rules of
evidence, Board hearings are generally
conducted in a strict and judicial fashion.
The Board operates according to the ad-
versary system, with applicants usually
represented by legal counsel and evidence
being given under oath. A formal case
presentation and proper court-room be-
haviour are generally insisted upon.®

By statute, the Board is vested with all
the powers of the Supreme Court “with
respect to the amendment of proceedings,
addition or substitution of parties, at-
tendance and examination of witnesses,
production and inspection of documents,

3], A. Kennedy, Q.C., “Some Observations on Planning Law”, Law Society of Upper Canada,

Special Lectures, 1970, p. 3.

31The OMB Amendment Act, 1967,5.0. 1967, c. 68,s. 1.

B25ixty-third Annual Report, 1968, p. 2.

33Re Diamond and Ontario Municipal Board, (1962), 32 D.L.R. (2d), 103, (1962). The Board
may find a party guilty of contempt committed in its presence.

entry in and inspection of property,
enforcement of its orders, and all other
matters necessary or proper therefore.”?
The Board is given powers of examina-
tion, inspection, and discovery of docu-
ments, as well being authorized to com-
pel examinations for discovery in applica-
tions before the Board.3® The Board,
not undertaking its own investigation,
can only “know” evidence presented
before it except when an application is
submitted to the Minister of Municipal
Affairs and is, in turn, referred to the
OMB. In this instance, the departmental
file is usually sent to the Board and in
turn disclosed to the parties. Whether
this procedure affects what the Depart-
ment, in fact, sends or transfers is
uncertain.

The Board is permitted to make gen-
eral rules regulating its own practice and
procedure. The desirability of this opera-
tional flexibility was pointed to in the
first Annual Report of the Board:3

“In the preparation of their rules
the Board endeavoured to make
them as simple and free from tech-
nicalities as possible, keeping in
view the necessity for the order and
method that should mark the pro-
ceedings of every judicial tribunal.”
While several recommendations have
come forward for strict procedural guide-
lines, the Bureau feels this would un-
necessarily restrict the effectiveness of
the Board. The OMB, in view of the
variety and uniqueness of its functions,
must preserve a flexible method of pro-
cedure.

STATUS OF THE BOARD

The OMB is not a court in the sense
of a passive body which determines the

3M4The OMB Act, R.S.0. 1960, c. 274, s. 37.

private rights and liabilities of immediate
and interested parties. Rather, in view
of its varied functions, the Board gener-
ally finds itself interpreting laws and
applying policy for the sake of the public
interest. At the same time, while the
Board imposes principles, rules, and
regulations typical of an administrative
tribunal, it also imposes legal principles
and value judgments characteristic of a
judicial tribunal.

The Board should be viewed, as is
pointed out in an Annual Report, as
“primarily and essentially a tribunal
rather than an agency or commission”.¥
As a tribunal the Board sees itself as
having two distinct and separate func-
tions. In some instances the Board must
act as a judicial tribunal, such as the
hearing of assessment appeals or the
arbitration of compensation awards, while
in other cases it acts as an administra-
tive tribunal, as in its jurisdiction under
The Planning Act. The Board has ex-
plained this distinction as follows:3#

“In this connection reference is

made to a judgment of the Ontario

Court of Appeal in Re Ashby, 1934.

. . . at page 421. There the Court

adopted with approval an article set-

ting forth the difference between a

judicial and an administrative tri-

bunal. A judicial tribunal hears
evidence, makes findings and applies
the law; an administrative tribunal
hears evidence, makes findings and
applies policy.”
In other words, as an administrative
agency the Board decides according to
public policy and expediency, whereas
judicially these decisions are made ac-
cording to legal rights and liability.*

The authority of a provincial body to

exercise both administrative and judicial

35Re Pasquale and Twp. of Vaughan, (1967) 1 O.R. 417 (C.A.).

36First Annual Report, 1906, p. 3.
38ixty-third Annual Report, 1968, p. 1.
38Sixty-fourth Annual Report, 1969, p. 3.

*This distinction overlooks the legislative role played by the Board. In the malgamglion of
Metropolitan Toronto the Board decided to “assume the responsibility of presenting its own

proposals for the organization of a suitable form of

metropolitan government in the Toronto

area.” — Deeision of the Ontario Municipal Board, January 20, 1953, p. 42.
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powers has raised some interesting legal
questions. The ability of the Province
to establish a judicial tribunal has been
challenged under the constitution. Ac-
cording to section 96 of The British
North America Act the Governor Gen-
eral in Council shall appoint judges of
the superior, district and county courts
in each province. As early as 1910 the
Board was ruled an administrative tri-
bunal and not a court under S. 96:3°

“The Board, it must remembered, is
not a Court, but an administrative
body having, in connection with its
primary duty, power to construe
the agreement which it is called
upon to enforce; but no general
powers such as the superior Courts
possess of adjudicature upon ques-
tions of construct in the abstract.”
The fact that a body exercises judicial
functions does not automatically con-
stitute it as a section 96 court. This is
particularly true of the OMB where judi-
cial functions are entangled with, and
complimentary to, the execution of the
Board’s administrative functions.®® To
the extent, then, that the judicial powers
of the Board are exercised in conjunc-
tion with its administrative responsibili-
ties, it is considered to be a validly con-
stituted tribunal 4!

FUNCTIONS, DUTIES, AND
POWERS OF THE BOARD

The general jurisdictional guidelines
of the OMB are to be found in The On-

tario Municipal Board Act and especially
in part III (General Jurisdiction and
Powers), part IV (General Municipal
Jurisdiction), and part V (Railway and
Utilities Jurisdiction). The functions and
duties of the Board are also to be found
in The Assessment Act, The Planning
Act, The Municipal Act and the school
board acts as well as in a multitude of
other general and special acts. Within
the jurisdiction conferred on the Board
by the Ontaric Municipal Board Act or
any general or special act, the Board
“has exclusive jurisdiction in all cases
and in respect of all matters.”# The gen-
eral functions and jurisdiction of the
Board may be divided into two broad
categories:

1. Arbitrator to determine com-
pensation to be paid by the
Province and its agencies, by
municipalities and other local
authorities, and by certain pri-
vate corporations, and

2. Responsibility for municipal
growth and development within
the framework of the statutes
with regard for economic sta-
bility.

Arbitration

Under The Municipal Act and The
Municipal Arbitration Act the Board is
authorized, upon the application of any
interested party, to determine compensa-
tion or damages for lands taken or in-
ingenuously affected by authorities under

39Re Sandwich and Sandwich v. Windsor and Amherstburg Rwy., (1910) 2 O.W.N. 93 (C.A.).

40B. Laskin, “Provincial Administrative Tribunals and Judicial Power — The Exaggeration of
Section 96 of The BNA Act”, Canadian Bar Review, 41 (1963), pp. 450-51.

41In the case of Toronto Corporation v. Work Corporation, ( 1938) A.C. 415, it was held that
while the Board was not validly appointed to receive judicial authority, it was legitimate for
the P_rovi.nce to establish a tribunal which can adjudicate questions and possess powers of
examination, inspection and discovery. In 1940 it was the decision of the court in Quance V.
Thomas Ivey and Sons Ltd. (1940) O.R. 1937 that those sections of The Assessment Act which
empowered the Board to determine whether a person or thing was exempt were ultra vires.
While the Board is primarily an administrative body, validly constituted and within the com-
petence of the Province, it could not be assigned such judicial functions. (Stephens v. Richmond
Hill (1955) O.R. 806, (1955) 4 D.L.R. 572, affd. on other grounds (1956) O.R. 88, 1 D.L.R.
(2d) 569 (C.A.).) According to Rodgers, “to the extent that the Act purports to give it powers
to construe private agreements, it is ultra vires.” lan MacFee Rodgers, The Law of Maunicipal

Corporations (Toronto, 1959) Vol. 2, p. 1342.
42The OMB Act, R.S.0. 1960, c. 274, 8. 35.

public statutes. In the past, these appeals
have consumed a large proportion of
Board time. The following figures show

11

the number of applications for compensa-
tion awards which the Board has re-
ceived in the past decade:

Table II
APPLICATIONS FOR COMPENSATION AWARDS

1960 1961

The Conservation

Authorities Act 3
The Highway

Improvement Act 41 40
The Municipal Act 19 20

The Ontario Water
Resources Commission Act. 5

Other Statutes 21" 32
WO e 89 101

Source: OMB Annual Reports.

1962 1963 1964 1965 1966 1967 1968 1969
T27- 19 %5 18 1} .14 . 3%

46 42 43 34 35 32 18 17
45 I3 43 5% 57 BN 7Tl N
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In that each compensation application to
the Board demands a full hearing con-
ducted according to formal legal prin-
ciples, the implications for Board work-
load become more clear.

Not only have compensation appeals
taxed the energies of the Board but,
coupled with its responsibilities for muni-
cipal growth and development, they may
compromise the position of the Board.
The McRuer Commission, noting the
varied powers of the Board and their im-
plications, cited a judgment of the Hon-
ourable Mr. Justice Kelly:%3

“Relevant legislation entrusts to the

Board a number of difficult duties

to be discharged by it in various

capacities; the combined result is
really an embarrassment to the

Board and such as to make it ex-

tremely difficult for it to proceed

objectively to determine the com-
pensation to be payable to the ap-
pellant or to anyone in a position
similar to that of appellant (sic).”
The recommendations of the Commission
have been largely incorporated in The
Expropriations Act, 1968-69. The judi-
cial function of compensation arbitration

has been removed from the authority of
the Board and assumed by the newly-
established Land Compensation Board.*

Responsibility for Municipal Growth
and Development

Board responsibility for municipal
growth and development may be divided
into the following four categories:

(1) Amalgamation, annexation, and

boundary revision,

(2) Approval of capital undertak-
ings and the imposition of rates
and levies to recover costs
thereof,

(3) Approval of restricted area by-
laws, official plans and plans
of subdivision,

(4) Assessment appeals.

Amalgamation, annexation, and boun-
dary revision: The OMB has jurisdiction
over the amalgamation, annexation, and
boundary revision of local governments,
except police villages and counties. Ap-
plications are made to the Board under
a by-law passed by the local council on
its own initiative, under a by-law pro-
ceeding upon a petition sanctioned by

43Valley Improvement Co. Ltd. v. Metro Toronto and Regional Conservation Authority, (1961)
O.R. 783. cited in J. C. McRuer, Royal Commission Inquiry into Civil Rights, Report No. 1,

vol. 3, p. 1041,
48,0, 1968-69, c. 36, 5. 28.
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the local electorate, or by the Minister
of Municipal Affairs authorized by the
Lieutenant-Governor in Council.

Once the application has been re-
ceived, the Board holds a public hearing
to assess the terms and conditions of the
action, to determine an equitable adjust-
ment of assets and liabilities, and to pro-
vide for the continued and efficient ad-
ministration of local services. In this
situation the Board generally places the
onus upon the applicant municipality.
Messrs. Cumming and Yates articulated
the philosophy of the Board in this
regard: %

“In previous annexation decisions

the Board has laid down the prin-

ciple that when a municipality seeks

to extend its boundaries and to bring

under its jurisdiction substantial

areas administered by one or more
neighbouring municipalities it must
assume the general burden of proof.”

In the same decision the Board stated
that rather than discourage change, Board
policy was to permit orderly municipal
growth:

“The general policy is to give effect
to boundary adjustments where this
will have the effect of bringing with-
in the municipality not only the
homes of those working in the muni-
cipality and the commercial and in-
dustrial areas where they obtain
employment, but also the schools,
public buildings, public works and
parks which the municipality has
supplied to serve them.”

Approval of capital undertakings: During
the depression the supervisory role of
the OMB was tightened in the face of
many de_fau]ting municipalities. Today,
in compliance with both The Municipal
Act and The Ontario Municipal Board
Act, municipal councils are required to
obtain the approval of the Board before
capital projects are undertaken. Any
debt to be incurred must be approved and
any debenture to be issued must be certi-

45Re Brantford Annexation, (1954) O.W.N. 834,

ﬁ_cd and validated. As well, where spe-
cial rates are assessed to pay the cost of
the projects, those persons to be specially
assessed to provide repayment are noti-
fied. If these rates are objected to, the
Board will convene a formal hearing,
Under certain statutes, referendum of
voters on money by-laws is required.
However, under the Ontario Municipal
Board Act, the OMB has the authority
to dispense with such assent.%6

Capital projects undertaken on behalf
qf the municipality by government agen-
cies must also be approved by the Board.
For example, under The Ontario Water
Resources Commission Act the construc-
tion of water and sewage works may be
completed by the Commission for a muni-
cipality. Since the municipality generally
incurs a sizeable debt as a result, these
projects must be approved by the Board.
More recently, school board projects to
be financed under the statutory provision
of The Ontario Education Capital Aid
Corporation Act, 1966 must also be ap-
proved by the Board. Many separate
school boards are now required, for the
first time, to obtain the approval of the
OMB. Consequently, separate school
debenture debt, which was previously the
responsibility of the Department of Edu-
cation, now rests in the hands of the
Board.

In the past, the Board approved the
issue of debentures and the plan of re-
payment in a piece-meal fashion. Appli-
cations from municipalities were given
project by project review by the Board,
resulting in somewhat unnecessary delays
for municipal officials who were con-
scious of rising labour costs and prices
and voided tenders. Substantial pro-
cedural reforms adopted by the Board
now permit municipal financial standings
to be assessed with greater speed and
efficiency. For example, the Board has
adopted a policy of requesting mid-range
financial forecasts. Since 1962 the sub-
mission to the OMB of a one-year capital
budget projection was made mandatory.

4The Ontario Municipal Board Act, R.S.0., 1960, ¢c. 274, 5. 63(1).

Each municipality must return a com-
pleted questionnaire to the Board indi-
cating the capital needs and resources of
the area. More recently, a number of
municipalities, including all cities, are
required to file an official plan and a five-
year financial forecast. This forecast lists
the proposed capital expenditures and
taxable assessment of the municipality
for the next five years, and projects
the funds required to retire the muni-
cipality’s capital debt, including any new
debts to be incurred. This information
is then studied and a debt limit guide is
established according to the credit stand-
ing of the municipality. The Board then
uses this guide to evaluate the amount
of new debt that may be safely assumed.
The Board then may, and usually does,
issue a blanket approval of all expendi-
tures within this limit.#7 If the Board
is satisfied that sufficient funds remain
to assume the cost of a new capital
project, approval is reduced to adminis-
trative formality.

These procedural innovations have a
two-fold effect: (1) they foster expedient
decision-making on the part of the Board,
and (2) they suggest Board confidence,
within set limits, in the competence of
civic officials. The new Board procedures,
rather than being viewed as impinging on
local autonomy, have been interpreted as
increasing it:48

“This procedure will certainly re-

sult in most of the necessary control

being exercised by local elected

representatives and a minimum of

restriction will be necessary.”
Approval of restricted area by-laws, offi-
cial plans and plans of subdivision: In
compliance with The Planning Act, the
Board is given broad authority over
municipal zoning.*® The Board members
themselves admit that “the duties of this
nature conferred on the Board are per-
haps unique in any democratic jurisdic-
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tion”.3® The power to approve official
plans and plans of subdivision is vested
with the Minister of Municipal Affairs.
However, applications for approval may,
and, in certain cases, must be referred to
the Board for decision.? Although there
are likely to be differences in approach
between the Board and the Minister, the
decision of the Board is to be considered
a decision of the Minister himself.
Without the approval of the Board, no
by-law or any amendment passed under
section 30 of The Planning Act is en-
forceable. The Board need not outrightly
approve or reject each zoning by-law,
but may give conditional approval with
the promise that if the conditions are
not met approval will be withdrawn.3* To
control the overwhelming delay involved
in such complex tasks, a procedure has
been adopted whereby municipalities are
required to give public notice of their
intention to apply for Board approval of
any such by-law that has been passed.
At the same time, the Department of
Municipal Affairs (Community Planning
Branch) is notified in order that the
Board may receive technical opinions on
the by-law. It is difficult to assess the
impact, if any, of this departmental re-
port on the actions of the Board. If the
departmental opinions decided upon are
critical, however, they are to be made
available to those concerned. A period
of time which is deemed sufficient, usu-
ally fourteen days, is allowed for written
objections to the zoning by-law to be
delivered to the municipal clerk. If no
objections are received approval is gener-
ally given in a routine fashion. However,
when objections do arise, a hearing is
scheduled and all objectors and property
owners concerned are notified. )
Again, as in the approval of ca_plta_]
undertakings, the Board is given no indi-
cation as to the criteria for judging zoning
by-laws. The Legislature has left any

IThe OMB Amendment Act, 1967, S.0. 1967, c. 68, 5. 2(7).

48Fifty-eighth Annual Report, 1963, p. 5.

49R S.0. 1960, c. 296, 5. 30, as am. 1967, ¢. 75,s. 4.

508ixty-fourth Annual Report, 1969, p. 11.

81The Planning Amendment Act, 1965, S.0. 1965, c. 98, s. 1.
82Rodgers and Pyke v. North York, (1951) O.R. 79 (C.A).
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concrete guidelines to the discretion of
the Board. Consequently, it is difficult
to postulate what criteria the Board em-
ploys, how regularly, and how rigidly.
Some suggestion as to the content of the
criteria was given by a former Chairman
of the Board:53

“The matters to be considered in
dealing with each of the applica-
tions now before the Board might
well include the following:

a) The nature and extent of the
proposed variation.

b) The actual character of the im-
mediate neighbourhood and the
propriety of its present zoning
designation.

c) Whether the character of the
neighbourhood has already been
changed by the erection or
gutlmrization of similar build-

mngs.

d) Whether the project appears
likely to place an excessive
strain on existing services.

e¢) Whether there is serious local
opposition from adjacent owners.

f) Whether the design of the project
can be altered to meet the most
serious objections.

g) The actual financial loss to be
sustained by the applicant if
relief is not granted.”

Assessment Appeals: Each year assess-
ment appeals are made to the Board
under various provincial statutes (see
Appendix 11D). Generally, the Board,
acting as a judicial tribunal, entertains an
assessment appeal after it has been heard
by a Court of Revision and a County or
thstnct Court jt;:igje.“ In certain cases,
OWever, an ap may go directly to
the Board without ﬁrs¥ ggoing toythe
County or District Court. The jurisdic-
tion of the Board in such matters is lim-
ited to questions of fact; only questions

of the amount or value of assessment may
be heard in the Board offices. The Board
cannot adjudicate as to whether a party
is liable to assessment or exempt. These
are questions of law which are considered

to be beyond the competence of the
Board.5s

APPEAL PROCEDURES

In any decision-making system, the
clarity and availability of appeals are
extremely important. Mention is often
made of the so-called “privative” clause
with the OMB. And, in fact, statutory
provision allows that “every decision or
order of the Board is “final” and that “no
Board shall be questioned or reviewed,
restrained, or removed by prohibition,
injunction, certiorari or any other process
or proceeding in any court.”* This pro-
vision is designed to protect the discre-
tionary powers of the Board from judi-
cial review.

Certain appeal procedures, however,
are recognized and provided in the Act.
Generally there lies a right of appeal
from the Board to the Court of Appeal
on questions of law or jurisdiction, but
not on questions of fact. Any interested
party, may, however, petition the Lieu-
tenant-Governor in Council to appeal a
decision of the Board. In compliance
with the Act, the Lieutenant-Governor
in Council has the authority to hear all
the parties concerned and subsequently
to “vary or rescind any order, decision,
rule or regulation of the Board”.5" The
decision of the Lieutenant-Governor in
Council is final and binding upon the
Board and all of the parties. Since it is
the role of the OMB to “apply policy”,
the latter route of appeal may well create
a situation in which the Lieutenant-
Governor in Council is asked to rehear a
Board order which was to have been

53 i o . .
L. R. Cumming, “Is Zoning Wagging the Dog?”, Conference of the American Society of

Planning Officials, Planning 1955, 1955, p. 121.

The Assessment Act, R.S.0. 1960, c. 23, 5. 37 and 5. 83.
55Quance v. Thomas Ivey and Sons Ltd., (1 940) O.R. 1937.

56The OMB Act, R.S.0. 1960, c. 274, 5. 95 (7) (a) (b).

571bid., . 94.

made in accordance with government
policy. This presents the very real chance
that the Cabinet may be petitioned to
review its own policy decision. Since
relatively few appeals are received and
heard by Cabinet, this rarely is the case.
The Cabinet instead tends to encourage
the Board to exercise its powers to
review. rescind, or alter any of its deci-

Conclusions and Recommendations

The jurisdiction of the OMB should be
further rationalized to ensure coherence,
expediency, and efficiency.

Since 1906, the provincial government
has placed a variety of unrelated func-
tions within the jurisdiction of the On-
tario Municipal Board. The present-day
responsibilities of the Board have resulted
from an awesome, and, to some extent,
haphazard, accumulation of powers. The
various roles assigned to the OMB have
resulted in a dissipation of Board energy.
Such an approach is inconsistent with the
goals of efficiency while maintaining an
individual consideration of issues. For
example, in view of the diminishing sig-
nificance of local railway systems in this
province, and their lack of any clear or
natural connection with a municipal
board, these functions should be removed
from Board jurisdiction.

Assessment appeals should be removed
from the jurisdiction of the OMB and
transferred to a judicial tribunal.

When the Board acts as a judicial tri-
bunal, for example the hearing of assess-
ment appeals, it must act as an impartial
arbitrator imposing value judgments. As
a judicial agency, the Board should be
firmly independent of the parties to the
hearing over which it presides. However,
when a claim is heard against the pro-
vincial government this principle is being
violated. This is not to suggest that the
members of the Board have been influ-
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sions. Usually a more pragmatic and
politically palatable approach, this pre-
vents the Cabinet from being weighed
down with the administrative details of ap-
peal cases. At the same time, it preserves
the credibility and efficacy of the Board
while ensuring that its decisions are being
made within the parameters of govern-

ment policy.

enced, but, rather, that the appearance
and vestige of justice has been shaded.
These conflicting roles should be separ-
ated in the field of assessment appeals
as has already been done for the same
reasons in the case of compensation

appeals.

The Provincial Government must en-
sure that the OMB is provided with broad
and general outlines of provincial policy
with regard to municipal development.

As an administrative tribunal, the
Board is called upon to impose prin-
ciples, rules and regulations according to
government policy. As the relationship
between the Community Planning Branch
of the Department of Municipal Affairs
is close, with information and files being
exchanged, the Board does receive re-
quested information. However, to the
extent that the Board applies government
policy it must rely upon the Cabinet for
guidance in policy matters. The Bureau
finds it imperative that the Provincial
Government provide more substantial
policy guidelines.

As an administrative tribunal, the
Board must be aware of the general pol-
icy directions of the government as a
prerequisite for action. The Board must
not be left in a virtual policy vacuum as
it has in the past. While these guidelines
must be made explicit they must not, on
the other hand, be rigid and confining, or
interfere with the freedom of the Board
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to consider and adjudicate individual
social issues. They must be broad and
flexible enough to free the Board from a
mechanistic or partisan view of local
development.

The general functions of the Board
should be reviewed and distinguished ac-
cording to the nature of the various muni-
cipalities in Ontario, providing increased
autonomy to larger municipalities with
expert staffs.

On occasion, the Board is seen as an
agency used to relieve the Cabinet of
numerous technical and potentially ex-
plosive issues which must be faced. Cer-
tainly, the task of adjusting important
social and economic interests can be stra-
tegically transferred to the Board, an ap-
parently expert and non-partisan agency,
eminently qualified to exercise control
over certain volatile areas of municipal
behavior. Nevertheless, this authority of
an appointed body over elected local offi-
cials has been sharply criticized as early
as 19353 Board critics argue that
elected councils should determine the
scope and extent of municipal endeav-
ours, not the province, and especially not
a provincial appointed tribunal.

“If it could be shown that the On-
tario Municipal Board has never
held up an important facility through
its deliberations, it would still re-
main unclear how such “outside”
appeals are supposed to foster and
encourage responsible local govern-
ment when so much responsibility
rests with an appointed board.”5
Board critics go on to suggest that the
powers of the Board were allocated dur-
ing a period of municipal inexperience
and financial uncertainty; since the en-
vironment has changed, this regulatory
authority has become anachronistic and
ill-suited to effective government.

Board supporters, however, would con-
tend that control is not exercised to cir-
cumscribe municipal actions, but to
€ncourage acts which are consistent and

58Supra. p. 7.

coherent. Provision is made for the Board
to bring about, where necessary, greater
services throughout the province. Through
a variety of recent procedural revisions,
it may be argued that the Board has
actually encouraged local autonomy.
Board functions, however, have not been
distinguished according to the various
types of municipalities in the Province.
Administrative tensions have developed
primarily where the Board has exercised
its cautionary function over the larger
municipal areas. It is an implicit as-
sumption of The Ontario Municipal
Board Act that all local governments
require the same basic controls to en-
courage municipal, as well as provincial,
stability. This assumption is clearly in-
appropriate in the case of urban muni-
cipalities which have capable research
and planning branches staffed with quali-
fied and responsible professionals. This
was partially recognized when Metro-
politan Toronto planning officials were
authorized to review proposed by-laws to
determine their congruence with the To-
ronto Official Plan. Such authorization
constitutes an important step toward in-
creasing local autonomy and might well
be extended to all regional municipalities
in the Province.

The Board should exercise its author-
ity to assess costs in order to discourage
vexatious applications.

Despite all the arguments about the in-
appropriateness of control of elected offi-
cials by an appointed tribunal, there is a
propensity on the part of some local
councils to exploit the powers of the
Board by transferring complex or politi-
cally unpalatable decisions to its offices.
The auspices of the Board have been
used in the past as a forwarding agent to
circumvent direct responsibility by local
officials. Recently Toronto City Council
clearly deferred two major decisions, one
regarding a high-rise development on
Parkside Drive and the other concernming
the construction of a police communica-

8. Fyfe, Waterloo Area Local Government Review Report, February, 1970, p. 146.

tion tower, to the Board for a ruling. In
both cases the questions werc.rcturned
to Council. Clearly, a call for increased
municipal independence from the author-
ity of the Board must carry with it a
concomitant readiness to accept responsi-
bility for decisions.

All Board decisions should be compre-
hensively written, printed, and available

to the public.

Finally, in arriving at its dc-:_cisions, the
Board too seldom explains its assump-
tions and criteria. For example, in assess-
ing municipal credit standing, the Board
officially admits to no standard measure.
Members of the Board have indicated,
however, that the ratio of the outstanding
capital debt to the equalized .taxable
assessment of the municipalities are
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closely inspected. The precision of this
ratio is highly questionable as the debt
level may well fluctuate according to the
indicators selected. Factors the Board
has taken into account, values which it
has accepted, the reasons for its final
decisions, should be made explicit and
open to public scrutiny and criticism. In
the past, some attempts have been made
to publish the decisions of the Board.
For a time, decisions were published in
the Ontario Weekly Notes and certain
selected decisions in 1958 and 1959 were
printed by the Department of Municipal
Affairs.

The Bureau is of the opinion that every
decision of the Board should be compre-
hensively written, printed, and made
available to the public, particularly for
use by those who intend to plead or
appeal cases before the Board.




Appendix

FINANCIAL STATISTICS OF THE ONTARIO MUNICIPAL BOARD

1) Fees Received (in Dollars) by the OMB per Fiscal Year
1960-61 1961-62 1962-63 1963-64 1964-65 1965-66 1966-67 1967-68 1968-69
320.022 294,002 319,006 308,631 308,066 442,623 578,484 611,816 563,957

2) Revenue (in Dollars) of the OMB per Calendar Year

1960 1961 1962 1963 1964
295,292 310,871 316,611 361,174

1965 1966 1967 1968 1969
412,731 536,256 568,051 625,420 513,279

Source: OMB Annual Reports

CHANGES IN MUNICIPAL STATUS AND BOUNDARY REVISIONS
ORDERED BY THE ONTARIO MUNICIPAL BOARD

1960 1961 1962 1963 1964 1965 1966 1967 1968*1969*

Annexation &

Amalgamation 17 12 12 14 18 18 30 18 29 19
Incorporation - 9 1 1 2 - = - = -
Separation 1 — — == - e ! mm ae
Elevation &

Erection 1 3 4 1 — 2 — 1 3 2
Dissolution e e Ml e — | o 1 1
Total < RENE N 16 20 20 31 19 33 22

Source: OMB Annual Reports

> 2 - "
In 1968 and 1969 52 and 14 orders respectively were made under The Municipal Corporations

Quieting Orders Act establishing legal existence, corporate status, proper area and boundaries.

APPROVAL OF MUNICIPAL CAPITAL EXPENDITURES
BY THE ONTARIO MUNICIPAL BOARD

1960 1961 1962 1963 1964 1965 1966 1967 1968 1969
Applications

Received 2,415 2,299 2,344 2,107 2,641 2,690 2,874 2,869 2,841 2,456

Amount

Approved

(in Millions) $318 274 391 383 477 510 619 609 704 666
Source: OMB Annual Reports

GENERAL DIVISION OF THE CAPITAL EXPENDITURES APPROVED
(IN MILLIONS)

1964 1965 1966 1967 1968 1969

1960 1961
General
Government 2185 17]
Education $104 70
Municipal
Enterprises $ 2 31

Source: OMB Annual Reports

1962

237
135

19

1963

255
103

25

307 264
129 194
41 52

ASSESSMENT APPEALS RECEIVED BY
1960 1961 1962 1963 1964 1965

The Assessment
Act 118

The Conservation
Authorities Act —
The Local
Improvement Act
The Mining

Tax Act 1
The Municipal Tax
Assistance Act

The Power
Commission Act 1

(3% ]

Appeals for a Review

of the Division of

Liability Among
Municipalities

Comprising High

Schools Districts 6

Source: OMB Annual Reports

235

435

264

236

168

o0

353 330
287 265

250 314
318 243

N2 N8N

THE OMB
1966 1967 1968 1969

171 223 227 613
— e 4 6

B 5 - 1

[ o ]
{ 3% ]
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APPLICATIONS TO THE OMB FOR APPROVAL OF RESTRICTED
AREA BY-LAWS, OFFICIAL PLANS AND PLANS OF SUBDIVISION

1960 1961 1962 1963 1964 1965 1966 1967 1968 1969
Applications for
Approval of

Restricted Area
By-Laws 51 939 1001 1134 1208 1526 1749

Applications for
Approval of Plans
of Redevelopment

Applications for
approval of proposed
plans of subdivision

Applications for
Approval of
Official Plan
Amendments

Appeals to Board for

a Direction that a
Restricted Area

By-Law be Amended

by Council 66

Appeals From
Committees of
Adjustment 114 S , 3 401 561

Source: OMB Annual Reports
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